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Conservation Easements

Introduction

An easement is a property right that allows access or
use of a property to a third party. Environmentalists and
enterprising property owners have adopted “conservation
easements” to conserve land. These easements are
voluntary legal agreements between a landowner and
a qualifying organization (usually a land trust) in which
the land owner places permanent limitations on the use
of the owner’s property, often in exchange for money or a
tax incentive, in order to sustain the natural function of
the land.! These limitations typically promote a variety
of conservation interests, such as scenic views, open
space, wildlife habitat, etc., while maintaining other
property rights like the right to farm or build a home.?
Once created, the land trust is responsible for maintaining
the stewardship and conservation values of the land as
outlined in the contract.?

Conservation easement programs incentivize the
conservation of private property in return for tax
credits. California’s Natural Heritage Preservation Tax
Credit Program,’ and the federal government’s Federal
Conservation Tax Deduction,” both grant tax benefits to
property owners who choose to preserve all or parts of their
land with a qualified conservation easement. Land trusts
may also pay money or exchange something else of value in
exchange for a conservation commitment from alandowner.
This structure allows landowners to initiate conservation
trusts by approaching land trusts, and vice versa.

Land trusts have utilized conservation easements to
protect open space and agricultural properties throughout
California’s central coast. Conservation easements provide
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benefits to both parties. For instance, agriculturalists can
ensure that their lands are utilized solely for agriculture
in the future, while land trusts can maintain view sheds,
remove the threat of future development, or even guarantee
that future farming practices are organic.® As governments
plan for sea level rise, these types of agreements can
provide a means of prohibiting further development or
protecting upland, migratory areas in a less expensive
manner than outright land acquisition.

Tradeoffs

Perhaps the greatest advantage of conservation easements
is their flexibility. Conservation agreements can range
from an outright ban on development to the preservation of
sensitive habitat on one portion of aproperty. Thisflexibility
allows conservation easements to be used to proactively
plan for sea level rise by tailoring specific property
agreements to their current and future risks, suitableness
for industry, and values.” For instance, conservation
easement agreements can include prohibitions against
shoreline armoring, preclusions against erosion-inducing
agricultural activities, or the conservation of natural
buffer areas.®

Because of their flexibility and because they can be
tailored to specific properties and parties, conservation
easements are an extremely useful tool in engaging private
landowners who wish to benefit from the conservation of
their individual parcels and the tax benefits that these
easements provide. However, from a broader conservation
perspective, conservation easements can be less than
ideal because such individualized agreements tend to
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create fragmented “patchworks” of protected properties.®
While this potential drawback is less of a concern in rural
undeveloped areas, prohibiting development of individual
properties in largely residential communities will not
create the unified front of open coastal areas sought to
confront rising seas. Additionally, landowners or third-
party monitors might not be the environmental stewards
that the conservation easement agreement requires.!’
These concerns have led some critics to question the
efficiency of purchasing easements to protect lands.

Legal Considerations

California law requires conservation easements to be
created with the purpose of retaining land “predominantly
in its natural, scenic, historical, agricultural, forested,
or open-space condition.”? It also requires conservation
easements to run with the land, meaning they are tied to
the land by deed restrictions, in perpetuity.*®

Legally, only certain nonprofit and governmental
organizations are permitted to acquire and hold
conservation easements.!* These qualifying organizations,
in partnership with the private landowner, then determine
the individual obligations and protective covenants to
include within the conservation contract. The protective
nature of these provisions, as well as the overall change
in the uses of the property before and after the easement
applies, will determine the extent to which tax credits
are granted.”” Generally, conservation easements which
fully cede development rights in an area are subject to the
largest tax benefits.!
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Examples

There are several notable examples of conservation
easements throughout California. In 2005, the State of
California and the Hearst Ranch agreed to a $95 million
deal to conserve 80,000 acres of coastal habitat that was
previously in danger of development in San Luis Obispo
County.” Elsewhere, land trusts like the Peninsula Open
Space Trust and The Nature Conservancy are actively
involved in acquiring scenic and agricultural lands along
the California coast.!®

In 2013, a first-of-its-kind “coastal resilience” easement
was created in Maryland as a response to sea level rise.”
The state and a coalition of land trusts set aside 221 acres
of wetlands near the Blackwater National Wildlife Refuge
specifically to address the threats of climate change.*
This coastal resilience form of conservation easement
contained specific provisions “permanently eliminating
development, restricting impervious surfaces, [and]
protecting areas that allow wetlands to migrate...all of
which can help natural areas more quickly recover from
flooding.”*
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